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STATEMENT OF THE CASE 
I . NATURE OF THE CASE 
This is an appeal involving the Appellants STATE OF IDAHO, 
BOARD OF LAND COMMISSIONERS, DEPARTMENT OF LANDS (herein "State, 
IDL, or Department") denial of encroachment permits to the 
Respondents PETER KASEBURG and SHELAGH KASEBURG, KASEBURG FAMILY 
TRUST (herein the "Kaseburgs") for repair and replacement of an 
existing encroachment or alternatively for the construction of an 
encroachment within the perimeter of the previously existing 
encroachment. The Department denied both of the Kaseburgs' 
applications. Upon appeal, the District Court vacated the 
Department's decision and remanded the permit applications for 
proper consideration of the littoral rights of the Kaseburgs' real 
property. 
II. COURSE OF THE PROCEEDINGS 
The Kaseburgs made two successive encroachment applications 
to the Department pursuant to the Lake Protection Act, Idaho Code 
§ 58-1301 et. seq. and the administrative rules adopted pursuant 
thereto. The two applications are the subject of this proceeding. 
The first application was dated March 9, 2009 and was assigned 
No. #ERL-96-S-219B for the repair and replacement of existing 
piling (herein "219B") as navigational encroachments. The 
Department issued its Denial Of Encroachment Application, dated 
June 9, 2009 for 219B. The Kaseburgs sought a rehearing, which 
was granted. The Department issued its denial in December 2009 
and January 2010 on the rehearing for 219B. 
While the decision on rehearing for 219B was pending, the 
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Kaseburgs submitted the second application dated August 26, 2009, 
which was assigned No. #ERL-96-S-219C for the installation of a 
navigational moveable dock and mooring buoy (herein "219C"). The 
Department issued its Denial Of Encroachment Application, dated 
January 19, 2010 for 219C. 
The Kaseburgs sought appeal and judicial review to the 
District Court of the denials for both 219B and 219C pursuant to 
Idaho Code §§ 58-1305 and 58-1306, §§ 67-5270 through 67-5279, and 
Idaho Rule of Civil Procedure 84. The District Court vacated the 
denials of both of the applications and remanded both applications 
to the Department for further proceedings in accordance with its 
decision. The Department seeks review of the District Court's 
decision. 
III. CONCISE STATEMENT OF FACTS 
The Kaseburgs were first the Applicants to the Department, 
then were Petitioners on appeal to the District Court, and are the 
Respondents herein on further appeal to the Idaho Supreme Court. 
The Kaseburgs are the owners of real property located within the 
jurisdiction of the Department on Glengary Bay on Lake Pend 
Oreille, in Bonner County, Idaho. 
In 1974, pursuant to the then newly adopted Lake Protection 
Act, Douglas McLean, a predecessor in interest to the Kaseburgs, 
submitted to the State of Idaho Department of Lands, a Notice Of 
An Encroachment On A Navigable Lake Or Navigable Stream, dated 
December 29, 1974. The Notice was for the then existing 
structures consisting of pilings, dock, and pipeline, originally 
installed in 1933 and the 1940s. 219B Record, P. 85-87. These 
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encroachments were identified by the Department as permit ERL-96-
S-219. The Notice identified the differences between the 
artificial high water mark and the ordinary high water mark and 
the low water mark with a very shallow slope to the lake bed. 
In 2008, the Kaseburgs submitted a Request For Assignment Of 
Encroachment Permit to the Department for the existing permit ERL-
96-S-219. 21gB Record, P. 79-84. The transfer was completed by 
the Department and a Transfer Of Encroachment Permit with the 
identifying number ERL-96-S-219A was assigned. 219B Record, P. 
76-78. The transfer was to maintain the existing structures. 
Each of the categories of encroachments in the Lake 
Protection Act provides that a permit shall not be required for 
repair of an existing encroachment. See "Noncommercial 
Navigational Encroachments", Idaho Code § 58-1305(d); and 
"Nonnavigational or Commercial Encroachments, Community 
Navigational, Navigational Beyond the Line of Navigability," Idaho 
Code § 58-1306(g) . 
By letter and application dated November 24, 2008 to the U.S. 
Army Corps of Engineers, with a copy to the Idaho Department of 
Lands, the Kaseburgs applied to replace 21 wood piling with 10 
steel piling and to remove the existing wood piling at ground 
level, in the existing configuration or with a slight rotation. 
219B Record, P. 11-16. The Department expressed its opinion as to 
the application, as being a non-navigational encroachment and not 
being able to install at a slight rotation due to "non-conforming" 
status. 219B Record, P. 17-18. The Kaseburgs then withdrew the 
rotation request with the Corps of Engineers. 21gB Record, P. 19. 
The Corps of Engineers granted the proposal to replace the 
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existing 21 wooden piling with 10 steel piling by letter dated 
January 29, 2009. 219B Record, P. 20-21. 
Prior to making any application to the Department, the 
Kaseburgs and/or counsel for the Kaseburgs discussed with the 
Department, possibilities of reducing the encroachment and 
inclusion of a modified dock structure. Bye-mail on March 3, 
2009, the Department expressed concerns and opinions as to the 
piling and a modified dock structure. 219B Record, P. 23 & 24. 
By application dated March 9, 2009 and letter dated March 10, 
2009, the Kaseburgs then applied to the Idaho Department of Lands 
to replace 21 wood piling with 10 steel piling and to remove the 
existing wood piling at ground level. 219B Record, P. 25-27, 1-3, 
8. The Department processed the replacement of wood with steel 
piling as a non-navigational encroachment applying Idaho Code § 
58-1306. The Kaseburgs assert that the replacement is a 
continuation of the existing navigational uses of the 
encroachment, and that the processing should have been as a 
navigational encroachment pursuant to Idaho Code § 58-1305. 
Bye-mail dated April 28, 2009, the Kaseburgs inquired as to 
the status of the permit. By responsive e-mail dated April 28, 
2009, the Department requested to know by May 15, 2009 if the 
Kaseburgs would withdraw their request or if they wanted the 
Department to move forward with a denial and a revocation of the 
existing permit for piling. 219B Record, P. 62. 
Bye-mail dated May 17, 2009, the Kaseburgs submitted a 
modification to the application for a revised configuration to use 
certain existing piling, replacing certain existing piling, adding 
a piling near high water, removing certain existing piling, and 
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adding a floating dock 8 feet wide, to lessen the encroachment and 
to provide continued access at low water. The modification 
included a diagram. 219B Record, P. 63 bottom through 65. The 
Department responded bye-mail dated May 19, 2009 with the 
statement that it would move forward with denial and revocation 
notices, and that it would not consider the application 
modification. 219B Record, P. 63. 
On June 9, 2009, the Department issued its Denial of 
Encroachment Application letter. 219B Record, P. 66. The denial 
was of the original replacement application and did not address 
the modification submitted. 
Bye-mail dated June 29, 2009, the Kaseburgs sought a 
reconsideration hearing, (219B Record, P. 68) which was accepted 
and a hearing scheduled for reconsideration by letter dated July 
23, 2009 (219B Record, P. 72). A reconsideration hearing was held 
on August 17, 2009 and testimony and arguments presented. 219B 
Record, P. 89-131. 
Discussions as to a dock and buoy application being submitted 
continued following the reconsideration hearing. Bye-mails dated 
August 25, 26, and 27, the Kaseburgs and the Department discussed 
a moveable dock system to address the shallow water and a mooring 
buoy for year round use. 219C Record, P. 25 & 26. 
By a letter dated August 30, 2009 and an application form and 
supporting materials dated August 26, 2009, all received by the 
Department on September 2, 2009, the Kaseburgs applied to remove 
certain existing piling, cut certain existing piling, and install 
a mobile dock system and mooring buoy anchorage. 219C Record, P. 
1-15. 
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Dialogue on the submitted 219C application between the 
Department and the Kaseburgs continued bye-mails dated September 
4, 2009 and September 6, 2009. 219C Record, P. 27-29. By letter 
dated September 8, 2009 the Department returned application No. 
219C regarding the amount of the fee based upon its assertion that 
the encroachments were beyond the line of navigability. 219C 
Record, P. 30. By letter dated September 24, 2009, the Kaseburgs 
submitted the demanded $1,025.00 fee, rather than the previously 
submitted $250.00 fee, reserving the issue and asserting the 
encroachments were not beyond the line of navigability. 219C 
Record, P. 31. 
The Kaseburgs applied for a navigational encroachment 
pursuant to Idaho Code § 58-1305, not extending beyond the line of 
navigability due to their existing permitted piling, the existing 
commercial marina in the bay, the shallow slope and depth, and the 
need for depth of sufficient draft. The Department processed the 
application as extending beyond the line of navigability pursuant 
to Idaho Code § 58-1306. The Kaseburgs assert the navigational 
encroachment does not extend beyond the line of navigability, 
established by the existing encroachments in the bay or 
alternatively by the statutory definition and littoral rights of 
access below the ordinary low water mark. 
Regarding application No. 219B, a recommendation and decision 
on reconsideration to deny application No. 219B was issued in 
January, 2010, (219B Record, P. 132-144) by a Final Order dated 
January 11, 2010, (219B Record, P. 145-146), and Decision Letters 
dated January 12, 2009 and January 19, 2009. 219B Record, P. 73-
74. 
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Also on the date of January 19, 2010, a denial was issued by 
Decision Letter dated January 19, 2010 regarding application No. 
219C. 219C Record, P. 50-51. By a letter transmitted by fax and 
dated February 1, 2010, the Kaseburgs requested a reconsideration 
hearing by the Department pursuant to Idaho Code § 58-1306(d) on 
Application No. ERL-96-S-219C, reserving their rights to contest 
the consideration of the application pursuant to said section. 
219C Record, P. 53. By letters faxed and dated February 3, 2010, 
the Department though counsel responded that reconsideration is 
not available and was denied and counsel for Kaseburgs responded. 
219C Record, P. 54-55. 
The Kaseburgs exercised their right to appeal by judicial 
review by petition filed February 5, 2010. The District Court 
vacated the Departments decisions and remanded. The State sought 
appeal from the District Court's decision. 
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ISSUES ON APPEAL 
The Kaseburgs identified to the District Court issues on 
appeal generally described as follows: 
a. Does the Department correctly understand the littoral 
rights appurtenant to waterfront property ownership? 
b. Does the Department correctly understand that the line 
of navigability is determined by existing structures 
and by water depth and not an artificial limit measured 
from the artificial high water mark? 
c. Did the Department fail to recognize and/or consider 
the existing property rights in the existing 
encroachments? 
d. Did the Department err in categorizing the replacement 
application as "nonnavigational" and/or as "extending 
beyond the line of navigability?" 
e. Did the Department err in restricting littoral rights 
to a location that does not reach the deep waters 
beyond or waterward of the low water mark? 
f. Did the Department err in requiring a showing as to the 
Public Trust Doctrine or "Values" to prevent denials? 
g. Are the Kaseburgs entitled to an award of attorney fees 
and costs? 
The District Court did not specifically reach all of the 
issues in its decision which were identified and presented by the 
Kaseburgs. The Department's statement of issues of appeal are 
directed to the District Court's decision to set aside and remand, 
but fall within the issues as identified to the District Court by 
the Kaseburgs. 
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ATTORNEY FEES ON APPEAL 
The Respondents Kaseburgs seek an award of attorney fees on 
appeal against the Appellants State represented by the 
Department, pursuant to Idaho Code § 12-117, the Idaho Rules of 
Civil Procedure, and/or the Idaho Appellate Rules. 
The District Court initially awarded the Kaseburgs attorney 
fees pursuant to Idaho Code § 12-117, and costs, but following 
argument on rehearing, vacated the award of attorney fees based 
upon the intervening decision of Smith v. Washington County, 150 
Idaho 388, 247 P.3d 615 (2010) interpreting Idaho Code § 12-117. 
The Idaho legislature, following the Smith decision first 
attempted to amend Idaho Code § 12-117 in the 2011 session and 
did so amend Idaho Code § 12-117 in the 2012 session, effective 
March 27, 2012 by Senate Bill 1332. An award of attorney fees 
and costs to the Respondents Kaseburgs is appropriate. 
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ARGUMENT ON APPEAL 
I. STANDARD OF REVIEW AND RELEVANT SCOPE OF INQUIRY 
In Brett v. Eleventh Street Dockowner'S Association, Inc. 
141 Idaho 517, 521, 112 P.3d 805, 809 (Idaho 2005), the Idaho 
Supreme Court stated the applicable standard of review upon 
appeal from the District Court's decision upon the petition is, 
as follows: 
Judicial review of agency decisions is governed by the Idaho 
Administrative Procedures Act, Idaho Code title 67, chapter 
52. Idaho Code § 67-5279(3) provides that a court shall 
affirm an agency action unless the court finds that the 
agency's findings, inferences, conclusions or decisions are 
"(a) in violation of constitutional or statutory provisions; 
(b) in excess of the statutory authority of the agency; (c) 
made upon unlawful procedure; (d) not supported by 
substantial evidence on the record as a whole; or (e) 
arbitrary, capricious, or an abuse of discretion." A 
reviewing court "shall not substitute its judgment for that 
of the agency as to the weight of the evidence on questions 
of fact." Idaho Code § 67-5279(1). Regardless of whether the 
agency action meets the standard set forth in Idaho Code § 
67-5279(3), "agency action shall be affirmed unless 
substantial rights of the appellant have been prejudiced." 
Idaho Code § 67-5279(4); see generally Sagewillow, Inc., v. 
Idaho Dept. o£ Water Resources, 138 Idaho 831, 835-36, 70 
P.3d 669, 673-74 (2003) (court review of agency decisions) . 
"On an appeal from the district court's decision on that 
petition [for judicial review under the APA], this Court 
reviews the agency record independently of the district 
court's decision." Sagewillow, Inc., 138 Idaho at 836, 70 
P.3d at 674 (citation omitted). The Court's role is to 
review the matter to ensure compliance with the applicable 
standards. Id. If these standards are not met, the agency 
action " ... shall be set aside, in whole or in part, and 
remanded for further proceedings as necessary" in accordance 
with the Court's discretion. Idaho Code § 67-5279(3); see 
also Sagewillow, Inc., 138 Idaho at 836, 70 P.3d at 674. 
As the review here is independent of the District Court's 
decision, the Kaseburgs will address the necessary showings. The 
State's Appellants' Brief focuses on the District Court's 
decision, rather than underlying denials of the Kaseburgs' 
applications. Idaho Code § 67-5279(3) and (4) as recited and set 
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forth above apply here. The Kaseburgs assert that the 
Department's decisions on Application Nos. 219B and 219C, as well 
as the threats of revocation of Permit Nos. 219 and 219A, 
prejudiced their substantial rights as required by Idaho Code § 
67-5279(4) and that the actions of the Department fall within the 
standards set forth in Idaho Code § 67-5279(3) (a) through (e) to 
set aside the Department's decisions. 
The registration, numbering, permitting, application, and 
processing by the state of Idaho for encroachments upon a parcel 
of property are cumulative. The Kaseburgs have submitted (up to 
this time) two specific applications (219B and 219C) compared to 
their still existing and permitted encroachments (219A). Those 
applications and the decisions are not appropriately considered 
in a vacuum separate from each other, but are based upon prior 
events and activity, including permits and applications, 
commencing with the installation of the encroachments prior to 
the permit process and the initial permitting (219). This 
undeniable successive treatment and decision making is best 
illustrated by the successive lettering that flows from initial 
encroachment permit numbering assigned by the State of Idaho -
219, -219A, -219B, and -219C. 
The Kaseburgs had successive discussions with and submitted 
successive applications for consideration to the Idaho Department 
of Lands. In addition, the Kaseburgs have been granted a permit 
by the U.S. Army Corps of Engineers for the substance of 
Application No. 219B. Each of those matters, in addition to the 
pre-existing encroachments and registration and permitting are 
relevant to the inquiries on this appeal. 
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Also, to clarify, the application for replacement of 
existing piling (219B) is to replace every other piling in its 
same location, not a different location. Similarly, to clarify, 
the application for a moveable dock and a mooring buoy (219C) is 
for a maximum of 195 feet from the artificial high water mark 
("AHWM") for the dock. In addition, both the movable dock and 
the mooring buoy would be located closer to the AHWM (the summer 
pool shoreline) than the existing pilings, not out three hundred 
feet as previously asserted. The depths of the water involved 
are well established by the record, which shows a very shallow 
lake bed (from the AHWM out) in that location. 
It is important when considering the littoral rights of a 
property owner, to highlight that the State of Idaho is taking 
the position that the summer artificial lake level (from 
approximately Independence Day in early July to Labor Day in 
early September) is the relevant inquiry. This period of time is 
little more than two months out of a twelve month year. The 
State of Idaho has taken the position that a property owner can 
only enjoy littoral rights from their property for the 
approximately one-sixth of the year that the lake is held at 
summer pool. Unless a property has an extremely deep water 
frontage, a dock fifty five feet long is unusable by any water 
craft for the vast majority of the year under this assertion. 
The ability to access the lake year round is the pinnacle 
littoral right of a property owner. 
It is similarly important to highlight that the State of 
Idaho has taken the position that littoral rights may be denied 
or at least restricted, depending upon the availability of 
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commercial marinas. These are properties controlled by other 
littoral owners, subject to changes in ownership and operations 
(fees, access, maintenance of facilities, etc.). Littoral rights 
run with the land and are not decreased, increased by, or 
dependent upon other littoral owners and/or commercial 
operations. 
The State of Idaho also has asserted that the existing 
encroachments somehow now spontaneously after over seventy-five 
years in existence (with over 50 years since the AHWM was created 
by the Corps of Engineer's Albeni Falls dam) are now a hazard. 
There is no showing of any actual hazard existing. Also, the 
State of Idaho wants to make much ado about the impact upon 
neighboring littoral owners of approving either of the two 
encroachments sought by the Kaseburgs. The impact to the 
neighboring littoral owners has been long established and long 
existing, by the pre-existing and subsequently permitted 
encroachments that still exist today. In fact, the proposed 
movable dock and mooring buoy would lessen the impact upon 
neighboring littoral owners (and the public), when compared to 
the existing piling. 
Obviously there is a fundamental difference between the 
Kaseburgs and the State of Idaho as to the characterization of 
the existing encroachments and the applied for encroachments as 
navigational or non-navigational, and the processing pursuant to 
either Idaho Code § 58-1305 or § 58-1306. In addition, there is 
also a fundamental difference as to whether an encroachment can 
be non-navigational and have an effect or be relevant to the line 
of navigability. 
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In addition, the State of Idaho is attempting to paint this 
relatively small shallow portion, with the same brush as "miles" 
of shoreline of the lake or as having to be treated the same as 
other owners of littoral property. Littoral rights and the line 
of navigability are dependent upon the specific parcel of 
property and the conditions and circumstances of Lake Pend 
Oreille at the property. 
II. THE KASEBURGS HAVE SUBSTANTIAL LITTORAL RIGHTS TO ACCESS THE 
DEEP WATERS OF LAKE PEND OREILLE AT LOW WATER 
In Driesbach v. Lynch, 71 Idaho 501, 507, 234 P.2d 446, 451 
(Idaho 1951) (emphasis added), the Idaho Supreme Court in 
determining the littoral rights between two adjoining properties 
on Lake Pend Oreille, stated that "[i]t may be stated as a 
general proposition that one of the basic rights enjoyed by 
owners of properties upon a navigable lake is the right to have 
access to the waters of such lake at the low water mark; this 
right is valuable and in many instances it is the controlling 
aspect of the value of such lands." The Court then went on to 
recite the "firmly established ... general and fundamental rules" 
to be applied to littoral rights, and then noted that 
" ... there seems to be no hard and fast rule or rules which 
are without modification to meet peculiar facts and 
circumstances; the controlling thought in every case is to 
treat each case in an equitable manner so that, so far as it 
is possible, all property owners on such a body of water 
have access to the water; the courts in all cases have 
striven to see that each shore line owner shall have his 
proportionate share of the deep water frontage and all of 
the rules which have been adopted and applied throughout the 
years by the courts in relation to this problem have had 
that end in view; the courts have not hesitated to point out 
that these rules often require modification under the 
peculiar circumstances of the case in order to secure equal 
justice, and that where such is the case the courts do not 
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hesitate to invoke a modification to attain such objective." 
Driesbach, 71 Idaho at 509, P.2d at 451 (emphasis added). As 
stated by the Driesbach Court, the end to keep in view in order 
to secure justice is the Kaseburgs' valuable right to have deep 
water access to Lake Pend Oreille at the low water mark (both 
before and after the installation and operation of Albeni Falls 
Dam) . 
Similarly, in West v. Smith, 95 Idaho 550, 554, 511 P.2d 
1326, 1330 (Idaho 1973) (emphasis added) the Idaho Supreme Court 
set forth that: 
One of the salient features of the shores of navigable lakes 
is the convergence of the rights and interests of the state, 
the public and the littoral landowner. The State of Idaho 
holds title to the beds of all navigable bodies of water 
below the natural high water mark for the use and benefit of 
the whole people. [FN1] Ordinarily, in Idaho, a riparian 
owner (on a navigable river or stream) or a littoral owner 
(on a navigable lake) takes title down to the natural high 
water mark. [FN2] 
*** 
FN1. The Idaho Admission Bill declared that Idaho was 
'admitted into the union on an equal footing with the 
original states in all respects whatever.' 26 Stat.L. 
215, ch. 656 s 1. The United States Supreme Court in 
the case of Shively v. Bowlby, 152 U.S. 1, 14 S.Ct. 
548, 557, 38 L.Ed. 331 (1894) ruled that one aspect of 
the admission of a new state to the union on 'equal 
footing' with the original states was that title to the 
beds of navigable waters below the natural high water 
mark was transferred from the United States to the 
state. Ever since the case of Callahan v. Price, 26 
Idaho 745, 754, 146 P. 732, 735 (1915), it has been the 
settled law in Idaho that the state holds title to the 
beds of navigable waters below the natural high water 
mark 'for the use and benefit of the whole people.' 
Id., 26 Idaho at 754, 146 P. at 735. Driesbach v. 
Lynch, 71 Idaho 501, 507, 234 P.2d 446 (1951); Gasman 
v. Wilcox, 54 Idaho 700, 703, 35 P.2d 265 (1934). State 
ownership of the beds of inland navigable waters was 
confirmed in the Submerged Lands Act of 1953, 43 
U.S.C.A. s 1311. 
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FN2. Driesbach v. Lynch, supra note 1, 71 Idaho at 507, 
234 P.2d 446; Gasman v. Wilcox, supra note 1, 54 Idaho 
at 703, 35 P.2d 265. 
Appurtenant to his ownership of lake front property, the 
littoral landowner normally possesses certain littoral 
rights. These include the right of access to the water, [FN3] 
and, subject to state regulation, [FN4] the right to build 
wharves and piers in aid of navigation. [FN5] The right of 
access has been said to be a valuable right and, 'in many 
instances * * * the controlling aspect of the value of 
(littoral) lands.' [FN6] 
*** 
FN3. Driesbach v. Lynch, supra note 1: Gasman v. 
Wilcox, supra note 1. 
FN4. See I.C. s 58-104(9) (Supp.1972) and 42-3801 to -
3810 (Supp.1972). 
FN5. E. g., Hoff v. Peninsula Drainage Dist. No.2, 172 
Or. 630, 143 P.2d 471, 474 (1943). 
FN6. Driesbach v. Lynch, supra note 1, 71 Idaho at 508, 
234 P.2d at 450. 
The littoral owner's right of access to the lake, free from 
unreasonable interference, attaches to all points of his 
shoreline, [FN12] .... 
FN12. Johnson v. Jeldness, 85 Or. 657, 167 P. 798, 799 
(1917); Peck v. Alfred Olsen Construction Co., 238 N.W. 
416, 89 A.L.R. 1132 (Iowa 1931) . 
In Brett v. Eleventh Street Dockowner'S Association, Inc., 
141 Idaho 517, 521, 112 P.3d 805, 809 (Idaho 2005), the Idaho 
Supreme Court in regards to littoral rights, recited that: 
Littoral rights, for the purposes of issuing lake 
encroachment permits, refer to the right of owners or 
lessees of land adjacent to navigable waters "to 
maintain their adjacency to the lake and to make use of 
their rights" as littoral owners by building or using 
"aids to navigation". See I.C. § 58-1302 (f) . Issuance 
of a lake encroachment permit, i.e. permission to place 
a dock on the lake, necessarily contemplates a 
determination of littoral rights as defined by the 
Idaho Lake Protection Act. Lovitt v. Robideaux, 139 
Idaho 322, 326, 78 P.3d 389, 393 (2003). "A holder of 
a valid permit cannot locate a dock in a manner that 
infringes upon an adjacent landowner's littoral right". 
Id. Thus, IDL must determine the littoral rights of 
adjoining riparian landowners when there is a dispute 
regarding placement of an encroachment pursuant to a 
permit and possible infringement of those rights. Id. 
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In the instant matter, the Kaseburgs are attempting to 
exercise their most fundamental and valuable property right, 
access to the deep waters of Lake Pend Oreille at the low water. 
At issue on appeal are the Kaseburgs' fundamental littoral rights 
as owners of real property located upon Lake Pend Oreille which 
extend to the ordinary high water mark (which is below the 
artificial high water mark) and the interpretation of the line of 
navigability in the location of the existing encroachments as to 
alternative encroachments the Kaseburgs have applied for. 
III. THE STATE HAS LIMITS ON ITS AUTHORITY TO REGULATE 
ENCROACHMENTS 
Idaho Code § 58-1301 provides the legislative intent of the 
Lake Protection Act, as follows: 
The legislature of the state of Idaho hereby declares 
that the public health, interest, safety and welfare 
requires that all encroachments upon, in or above the 
beds or waters of navigable lakes of the state be 
regulated in order that the protection of property, 
navigation, fish and wildlife habitat, aquatic life, 
recreation, aesthetic beauty and water quality be given 
due consideration and weighed against the navigational 
or economic necessity or justification for, or benefit 
to be derived from the proposed encroachment. No 
encroachment on, in or above the beds or waters of any 
navigable lake in the state shall hereafter be made 
unless approval therefor has been given as provided in 
this act. 
Idaho Code § 58-1303 provides for powers of the Board of 
Land Commissioners, as follows: 
The board of land commissioners shall regulate, control 
and may permit encroachments in aid of navigation or 
not in aid of navigation on, in or above the beds or 
waters of navigable lakes as provided herein. 
Idaho Code § 58-1304 provides for the adoption of rules and 
regulations, as follows: 
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The board may adopt, revise and rescind such rules and 
regulations and issue such general orders as may be 
necessary to effectuate the purposes and policy of this 
chapter within the limitations and standards set forth 
in this chapter. Rules, regulations and orders adopted 
or issued pursuant to this section may include, but are 
not limited to, minimum standards to govern projects or 
activities for which a permit or permits have been 
received under this chapter and regulations governing 
procedures for processing applications and issuing 
permits under this chapter. Minimum standards shall not 
be adopted pursuant to this section until after they 
have been offered for review and comment to other state 
agencies having an interest in activities regulated 
under this chapter. Any standards, rules, regulations 
and general orders adopted or issued pursuant to this 
section shall be promulgated in accordance with the 
provisions of chapter 52, title 67, Idaho Code, to the 
extent that the provisions of chapter 52, title 67, 
Idaho Code, are not inconsistent herewith. 
The Board, though the Department, has promulgated rules and 
regulations, which are set forth at IDAPA 20.03.04 - The 
Regulation of Beds, Waters, and Airspace over Navigable Lakes in 
the State of Idaho. The version of the rules in effect at the 
time of the Kaseburgs' respective applications, were last amended 
on February 2, 2008. There have been subsequent amendments. 
IV. THE LAKE PROTECTION ACT RECOGNIZES THE KASEBURGS' EXISTING 
ENCROACHMENTS AND LITTORAL RIGHTS 
The Lake Protection Act definitions, consistent with the 
Idaho case law, recognize the nature of littoral and riparian 
rights. Idaho Code § 58-1302. Encroachment on navigable lakes-
Definitions, provides in its present form, in pertinent part as 
follows: 
(a) "Navigable lake" means any permanent body of relatively 
still or slack water, including man-made reservoirs, not 
privately owned and not a mere marsh or stream eddy, and 
capable of accommodating boats or canoes. This definition 
does not include man-made reservoirs where the jurisdiction 
thereof is asserted and exclusively assumed by a federal 
agency. 
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(b) "Beds of navigable lakes" means the lands lying under or 
below the "natural or ordinary high water mark" of a 
navigable lake and, for purposes of this act only, the lands 
lying between the natural or ordinary high water mark and 
the artificial high water mark, if there be one. 
(c) "Natural or ordinary high water mark" means the high 
water elevation in a lake over a period of years, 
uninfluenced by man-made dams or works, at which elevation 
the water impresses a line on the soil by covering it for 
sufficient periods to deprive the soil of its vegetation and 
destroy its value for agricultural purposes. 
(d) "Artificial high water mark" means the high water 
elevation above the natural or ordinary high water mark 
resulting from construction of man-made dams or control 
works and impressing a new and higher vegetation line. 
(e) "Low water mark" means that line or elevation on the bed 
of the lake marked or located by the average low water 
elevations over a period of years and marks the point to 
which the riparian rights of adjoining landowners extend as 
a matter of right, in aid of their right to use the waters 
of the lake for purposes of navigation. 
(f) "Riparian or littoral rights" means only the rights of 
owners or lessees of land adjacent to navigable waters of 
the lake to maintain their adjacency to the lake and to make 
use of their rights as riparian or littoral owners or 
lessees in building or using aids to navigation but does not 
include any right to make any consumptive use of the waters 
of the lake. 
(g) "Line of navigability" means a line located at such 
distance waterward of the low water mark established by the 
length of existing legally permitted encroachments, water 
depths waterward of the low water mark, and by other 
relevant criteria determined by the board when a line has 
not already been established for the body of water in 
question. 
(h) "Encroachments in aid of navigation" means and includes 
docks, piers, floats, pilings, breakwaters, boat ramps, 
channels or basins, and other such aids to the navigability 
of the lake, on, in or above the beds or waters of a 
navigable lake. The term "encroachments in aid of 
navigation" may be used interchangeably herein with the term 
"navigational encroachments." 
(i) "Encroachments not in aid of navigation" means and 
includes all other encroachments on, in or above the beds or 
waters of a navigable lake, including landfills or other 
structures not constructed primarily for use in aid of the 
navigability of the lake. The term "encroachments not in aid 
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of navigation" may be used interchangeably herein with the 
term "nonnavigational encroachments." 
(j) "Board" means the board of land commissioners of the 
state of Idaho or its authorized representative. 
(k) "Plans" means maps, sketches, engineering drawings, 
aerial and other photographs, word descriptions, and 
specifications sufficient to describe the extent, nature and 
approximate location of the proposed encroachment and the 
proposed method of accomplishing the same. 
Further, the protection of existing encroachments and the 
right to repair are excluded from the permitting requirements by 
Idaho Code § 58-1305(d) and § 58-1306(g) presently and previously 
in effect (latest amendment in 2010) . 
This recognition was set forth in Idaho Code § 58-1305(a) 
prior to the 2010 amendment, as to replacement of existing 
encroachments, as follows: 
Applications for construction, enlargement or replacement of 
navigational encroachments not extending beyond the line of 
navigability nor intended primarily for commercial or 
community use shall be processed by the board with a minimum 
of procedural requirements and shall not be denied nor 
appearance required except in the most unusual of 
circumstances or if the proposed encroachment infringes upon 
or it appears it may infringe upon the riparian or littoral 
rights of an adjacent property owner 
The 2010 amendment to Idaho Code § 58-1305(a) removed the 
requirement for a permit for replacement of an existing 
navigational encroachment by adding a new § 58-1305{e) (set forth 
below) and re-letter the remaining subsections. 
In addition, Idaho Code § 58-1306(e) provides as to 
replacement, in considering the Idaho Code § 58-1301 factors, in 
relevant part that: 
In recognition of continuing private property ownership 
of lands lying between the natural or ordinary high 
water mark and the artificial high water mark, the 
board shall consider unreasonable adverse effect upon 
adjacent property and undue interference with 
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navigation the most important factors to be considered 
in granting or denying an application for a 
nonnavigational encroachment, a commercial navigational 
encroachment, or a community navigational encroachment 
not extending below the natural or ordinary high water 
mark. 
As to each of the applications by the Kaseburgs, the 
Department has attempted to characterized the piling as 
"nonnavigational" or as "navigational extending beyond the line of 
navigability" to subject the applications to the provisions of 
Idaho Code § 58-1306, as opposed to the less restrictive 
provisions of Idaho Code § 58-1305. In addition the higher fee of 
over $1,000.00 was demanded and paid under protest in each 
instance. 
V. THE KASEBURGS EXISTING ENCROACHMENTS ARE ENTITLED TO BEING 
REPLACED (APPLICATION NO. 219B) 
In recognition of the existing encroachments into navigable 
waters, the Lake Protection Act, in §§ 58-1310, 58-1311, and 58-
1312 presently provides in pertinent part, as follows: 
§ 58-1310. Existing rights unaffected. 
This act shall not operate or be so construed as to impair, 
diminish, control or divest any existing or vested water 
rights ... nor shall this act be construed to impair 
existing encroachments in aid of navigation or any right 
heretofore granted an applicant by the director of the Idaho 
department of water resources or the director of the 
department of lands, nor shall this act be construed to 
impair existing nonnavigational encroachments not extending 
beyond the natural or ordinary high water mark if they have 
been in existence at least five (5) years prior to the 
effective date of this act nor any other existing 
nonnavigational encroachment unless action to abate the same 
by legal proceedings be instituted by the board within three 
(3) years of the effective date of this act. If abatement 
proceedings be instituted by the board, the court shall hear 
such evidence as would be pertinent upon an original 
application and shall consider also the length of time the 
encroachment has existed and its general acceptance. 
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§ 58-1311. Disclaimer of state property rights in private 
lands. 
While the state asserts the right to regulate and control 
all encroachments, navigational or nonnavigational, upon, in 
or above the beds or waters of navigable lakes as provided 
for in this act, nothing contained in this act shall be 
construed to vest in the state of Idaho any property right 
or claim of such right to any private lands lying above the 
natural or ordinary high water mark of any navigable lake. 
§ 58-1312. Permitting of existing encroachments. 
(1) Unless otherwise prohibited, every person seeking a 
permit for a navigational or nonnavigational encroachment 
constructed prior to January 1, 1975, shall provide the 
board with substantive documentation of the age of the 
encroachment and documentation that the encroachment has not 
been modified since 1974. Persons providing such 
documentation shall receive an encroachment permit and shall 
not be required to pay the application and publication fees 
established in this chapter. Such substantive documentation 
shall include dated aerial photographs, tax records, or 
other historical information deemed reliable by the board. 
(2) Every person seeking a permit for a navigational or 
nonnavigational encroachment constructed, replaced or 
modified on or after January 1, 1975, shall submit a permit 
application and enter the same permitting process as 
required for new encroachments. 
Prior to the 2006 amendments to the Lake Protection Act, 
Idaho Code § 58-1312 provided as follows: 
58-1312. Filing notice. 
On or before December 31, 1974, every person owning or 
possessing an existing navigational or nonnavigational 
encroachment on, in or above the beds or waters of a 
navigable lake in this state shall file with the board 
notification thereof. Such notice shall be upon forms to be 
furnished by the board and contain such information 
concerning the encroachment as would be necessary on plans 
submitted with an original application under the provisions 
of this act. 
The Kaseburgs' predecessor in interest, McLean in 1974, 
pursuant to the then Idaho Code § 58-1312 provided the necessary 
and required notice of encroachments resulting in the permit No. 
219 being issued for the existing encroachments. In 2008 the 
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permit was transferred to the Kaseburgs for the existing 
encroachments and given the identifier No. 219A. 
Prior to the 2006 amendments, the Idaho Code § 58-1302 
definition of the line of navigability was as follows: 
(g) "Line of navigability" means a line located at such 
distance below the low water mark as will afford sufficient 
draft for water craft customarily in use on that particular 
lake. 
By the 2006 amendment, the definition of Idaho Code 58-
1302 (g) , line of navigability was amended as follows: 
(g) "Line of navigability" means a line located at such 
distance waterward of the low water mark established by the 
length of existing legally permitted encroachments, water 
depths waterward of the low water mark, and by other 
relevant criteria determined by the board when a line has 
not already been established for the body of water in 
question. 
Pursuant to either definition (pre-2006 or 2006 amendment) of 
the 'line of navigability', as well as the definitions of 
'riparian or littoral rights' and 'low water mark,' the important 
appurtenance is recognized of the ownership of lake front 
property, being the right of access to the water and to build 
wharves, piers, and structures in aid thereof, with such rights 
being the controlling value of the land. Such access runs from a 
depth below or waterward of the low water mark of Lake Pend 
Oreille, and not from the artificial high water mark or ordinary 
high water mark. 
The Kaseburgs' current and permitted encroachments, and when 
previously owned by McLean, meet and met the statutory definition 
of Idaho Code § 58-1302(h) as 'encroachments in aid of 
navigation,' as they principally consist of piling created and 
used primarily in aid of navigation. The piling and dolphins 
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(groups of three piling) were established to dock a boat house. 
219B Record, P. 102/Transcript P. 14. See also the Notice by 
McLean, 219B Record, P. 85-87, which indicates (page 87) the 
purpose of the dock and piling to include boat moorage area, and 
depicts the "extreme low water before Albeni Falls Dam" with (page 
85) the original installation of the dock and piling being in 
approximately 1933. The Kaseburgs desire to make navigational use 
of the piling by mooring directly to the piling and/or affixing a 
floating dock(s) to them. 
As 'encroachments in aid of navigation,' the Kaseburgs' 
application No. 219B, for "replacement" should have been processed 
pursuant to Idaho Code § 58-1305(a) "with a minimum of procedural 
requirements and shall not be denied nor appearance required 
except in the most unusual of circumstances .... " 
For comparison, commencing July 1, 2010, the Idaho 
Legislature has amended Idaho Code § 58-1305 to provide in a new 
subsection (e) (with the existing subsections being re-Iettered) 
for ~ permit being required for replacement, as follows: 
(e) A permit shall not be required for replacement of an 
existing navigational encroachment if all the following 
conditions are met: 
(1) The existing encroachment is covered by a valid permit 
in good standing. 
(2) The existing encroachment meets the current requirements 
for new encroachments. 
(3) The location and orientation of the replacement do not 
change from the existing encroachment. 
(4) The replacement will be the exact same size or smaller 
and the same shape as the existing encroachment. 
(5) The replacement will not be located closer to adjacent 
littoral right lines than the existing encroachment. 
Although not in effect as to these encroachments at the time of 
application by the Kaseburgs, the 2010 amendments (effective July 
1, 2010) further show the legislature's continued recognition of 
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the private property rights in existing encroachments. The 
Kaseburgs are not presently restricted from replacing the existing 
encroachments pursuant to the present Idaho Code § 58-1305(e) . 
The Department erred in processing the Kaseburgs' replacement 
application No. 219B pursuant to Idaho Code § 58-1306 and its 
characterization and consideration starting in December 2008 that 
the encroachments are "a non-navigational encroachment and would 
have to provide a benefit to the public to be permitted." 219B 
Record, P. 17. That error continued in the demand for the $1,075 
processing fee for the 219B application. That error continued 
during the discussions on the replacement application and during 
discussions about alternatives to lessen the length and width of 
the encroachment. 219B Record, P. 24. 
On April 28, 2009, while considering the replacement 
application No. 219B, the Department provided copies of the public 
comments received to the Kaseburgs and instructed them to decide 
whether they would withdraw the replacement request or it they 
wanted the department to deny the application and seek revocation 
of the existing permit. 219B Record, P. 62. The Kaseburgs 
responded bye-mail on May 17, 2009 seeking to modify the 
application and contesting any action to revoke the existing 
permit. 219B Record, P. 63 Bottom - 64. 
The Department responded bye-mail on May 19, 2009 with 
several erroneous positions relative to the encroachments, the 
Kaseburgs littoral rights, and the Lake Protection Act. 219B 
Record, P. 63. The Department asserted that it "does not have to 
guarantee year round access especially when you have an 
alternative, marina, very close." This statement is directly 
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contrary to the Idaho case law on littoral rights and the express 
provisions of the Lake Protection Act. The Department asserted 
that the Kaseburgs were " ... changing the use of that 
encroachment[]" and continued with the assertion that it was non-
navigational. The Kaseburgs use was navigational, just as the 
original 1933 installation, and the stated purpose in the 1974 
Notice by McLean was navigational. There is not a change in use. 
Further, there is no basis in the Lake Protection Act to deny 
replacement based upon either a change in use (which there was 
not) or even a period of lack of use (which there was not). The 
Department also continued its erroneous assertion of processing 
pursuant to the non-navigational provisions of Idaho Code § 58-
1306 of the Lake Protection Act. 
On June 9, 2009 the Department issued its denial letter for 
application No. 219B asserting its decision on Idaho Code § 58-
1306 non-navigational encroachments, for a lack of environmental, 
economic, or social benefit to the public. 219B Record, P. 66. 
The Kaseburgs requested a reconsideration hearing, which was held 
August 17, 2009, with Carl Washburn as hearing coordinator. The 
decision of the hearing coordinator was that the application was 
for non-navigational purposes and processed and based the 
decision, contrary to the evidence in the record of the uses and 
intended uses as navigational, which resulted in a Final Order of 
denial. 219B Record, P. 145-6. 
The Department seeks to characterize the McLean Notice giving 
notice of the use of the piling in existence since 1933, as simply 
suspending a water line. This is contrary to common sense, the 
statements on the 1974 McLean Notice, and the testimony of the 
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owner of the property, the Kaseburgs, as to the history of use and 
as to their intended use. Each of those includes the principal 
use being a boat moorage area. The extent of such a use or any 
periods of lack of such a use are not proper consideration under 
the Kaseburgs' littoral rights or the Lake Protection Act. The 
McLean Notice also provides evidence as to the pre-dam low water 
mark, which illustrates the pilings historic use for access to the 
deep waters of Lake Pend Oreille before the dam's installation and 
operation. The calculations on the Notice show a depth of 
approximately 6 to 7 feet at the pre-dam low water mark. 
The Department erred in its consideration of the replacement 
application No. 219B, as well as its statements of fact and law 
regarding the Kaseburgs' littoral rights, and the appropriate 
factors pursuant to the Lake Protection Act. The decision of the 
Department denying the replacement application, No. 219B, should 
be vacated and reversed. 
VI. THE KASEBURGS EXISTING ENCROACHMENTS ESTABLISH THE LINE OF 
NAVIGABILITY 
Pursuant to the definitions set forth in § 58-1302 of the 
Lake Protection Act, the Kaseburgs' existing encroachments, as 
noticed by Mclean and as subsequently transferred from McLean to 
the Kaseburgs, and the existing encroachments of the adjacent 
Heitman Docks at Glengary commercial marina (long existing as 
well), established the line of navigability in the small bay, to 
well beyond the low water mark. See Photos at 219B Record, P. 4-
7, 12, 18, 26, 38, 41-44, 88, and 219C Record, P. 11. 
Prior to the 2006 amendments, the Idaho Code § 58-1302 
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definition of the line of navigability was as follows: 
(g) "Line of navigability" means a line located at such 
distance below the low water mark as will afford sufficient 
draft for water craft customarily in use on that particular 
lake. 
By the 2006 amendment, the definition of Idaho Code 58-
1302 (g) , line of navigability was amended as follows: 
(g) "Line of navigability" means a line located at such 
distance waterward of the low water mark established by the 
length of existing legally permitted encroachments, water 
depths waterward of the low water mark, and by other 
relevant criteria determined by the board when a line has 
not already been established for the body of water in 
question. 
Both definitions, consistent with case law, provide for a 
line below or waterward of the low water mark as the line of 
navigability. Pursuant to each definition (pre-2006 or 2006) of 
the 'line of navigability', as well as the definitions of 
'riparian or littoral rights' and 'low water mark,' the important 
appurtenance is recognized to the ownership of lake front 
property, being the right of access to the water and to build 
wharves and piers in aid thereof, with such rights being the 
controlling value of the land. Such access runs from the low 
water mark of Lake Pend Oreille. 
The line of navigability is defined by the existing 
encroachments extending approximately 280 feet from the artificial 
high water mark. This is just as the commercial marina across the 
small bay defines the line of navigability in that location. 
There is not a single uniform distance from the shoreline (which 
the State wants to assert be measured only during the high summer 
pool elevation) which is the line of navigability. The existing 
encroachments, physical features including shallow water, rocks, 
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sand bars, etc, are all factors for deter.mining the line of 
navigability (which is also below the low water mark) . 
The Department erred in its consideration of the moveable 
dock and mooring buoy application No. 219C, as well as its 
statements of fact and law regarding the Kaseburgs' littoral 
rights, and the appropriate factors pursuant to the Lake 
Protection Act. The decision of the Department denying the 
application No. 219C, should be vacated and reversed. 
VII. THE KASEBURGS ARE ENTITLED TO ACCESS THE DEEP WATERS OF LAKE 
PEND OREILLE FROM THE LOW WATER MARK 
As set forth above, the Kaseburgs littoral rights are to 
access the deep waters of Lake Pend Oreille at a sufficient depth 
below or waterward of the low water mark. In that regard, the 
Kaseburgs applied by application No. 219C to install a mobile dock 
system and also a mooring buoy anchorage, using portions of the 
existing encroachment. As submitted with the application, the 
proposal is to "install a floating dock system that can be moved 
in and out with the lake level to maintain a 7 ~ foot draft at the 
end of the dock" using a portion of the existing piling, and 
removing certain of the existing piling, and install certain new 
piling, all within the bounds of the existing encroachment. 219C 
Record, P. 12-14. The length of the dock and the design to move 
are needed to the very gentle slope of the lake bottom, which has 
a horizontal distance between high and low lake pool of 125 feet. 
219C Record, P. 12-14. The length of the dock and the system to 
move it, lessen the total length of the encroachment at high 
water, but still afford the right of access at low water. Even 
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with no pre-existing encroachment, the length in necessary for 
access waterward of the low water mark. 
Following submittal of the dock and buoy application No. 
219C, the Department, contrary to the Kaseburgs littoral rights 
and contrary to provisions of the Lake Protection Act, continued 
with the erroneous statements that "the established line of 
navigability is 55' waterward of the AHWM [and that] the state 
does not have to guarantee year round moorage." 219C Record, P. 
27-29. In addition, by asserting a false line of navigability, 
the Department demanded processing pursuant to Idaho Code § 58-
1306 and the increased $1,075 fee rather than pursuant to Idaho 
Code § 58-1305. 219C Record, P. 30-31. 
Following the public comment period, the Department issued 
its letter denying the dock and buoy application No. 219C, on the 
erroneous processing pursuant to Idaho Code § 58-1306 requiring a 
"public benefit," and the mis-application of the line of 
navigability. 219C Record, P. 50-51. 
The Department argues that the State has already determined 
the line of navigability in this part of the lake. This argument 
also illustrates the Appellants misapplication of the Lake 
Protection Act. The proposition does not comport with statutory 
interpretation, the Lake Protection Act, or the Public Trust 
Doctrine, which provide for and protects the important 
appurtenance that is recognized with the ownership of lake front 
property. Specifically to protect the right of access to the 
water and to build wharves and piers in aid thereof, with such 
rights being the controlling value of the land. Such access runs 
from a depth below or waterward of the low water mark of Lake 
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Pend Oreille, and not from the artificial high water mark or 
ordinary high water mark (summer pool). The Department continues 
to assert that its arbitrary 55 foot length controls as to the 
line of navigability. 
The Department also argues that the "navigational" portion 
of the McLean's long existing encroachments and subsequent Notice 
Of Encroachment in 1974 was limited to a 7' x 30' dock running 
parallel to the shore (only protruding 7 feet out into the lake 
at summer pool). As shown by the 1974 Notice Of Encroachment 
(219B Record, P. 22), the depth of water adjacent to the 7' long 
by 30' wide dock was approximately 1 foot deep (summer pool) . 
The Notice also illustrates an adjacent "Large Juniper Tree, used 
to moor small boats" with a depth of 2~ feet (summer pool). The 
1 foot depth at the dock is insufficient draft for almost all 
crafts on the Lake and the record itself shows the tree located 
waterward thereof was only used for "small boats." The prior 
existence of a tree, which is not an "encroachment" placed by an 
applicant, is immaterial. The Department also wants to ignore 
the use of the word "~", when one of the purposes of the 
pilings is identified as a "boat moorage area." The 1974 Notice 
also provides the description of "15 single, and 2 clusters of 3 
piling" which is the unambiguous term set forth by the 
legislature in the Lake Protection Act. The Lake Protection Act 
required the filing of the 1974 Notice and McLean used the term 
required by the legislature. The purposes of the encroachments 
are in aid of navigation. The Appellants also want to ignore the 
moorage evidence of moorage to the pilings. 
The arguments of use are also inaccurate and are not even 
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internally consistent. Several of the arguments admit that the 
pilings were used for navigation. Some of the arguments assert a 
hazardous condition based upon the existing condition of the 
piling. The underutilization of the piling or the denial of the 
Department at its whim for replacement, do not change that piling 
are navigational. It is important to recognize that all piling 
or docks placed waterward of the ordinary high water mark are 
upon the State owned bed of the Lake, while piling placed above 
the ordinary high water mark are upon the private property 
ownership (the Kaseburgs' property). The argument of regulation 
of navigation compared the location of the State owned bed does 
not change the fact that piling are navigational encroachments. 
Several arguments of use and intent are made based upon a 
biased neighbor long removed from the events of the days of 1933 
when the significant investment to install the numerous piling 
occurred. In addition, the use continued through the 1974 Notice 
and continued thereafter. Also, assertion that the encroachments 
are "in the middle of Glengary Bay" is not supported by the 
record, just as the assertion that reasonable alternative 
locations is not supported, nor relevant to the existing rights 
and line of navigability at this shoreline location. The grant 
of either or both of the Kaseburgs' applications would not change 
the existing line of navigation, while it would allow the 
Kaseburgs to enjoy their littoral right to place the dock in the 
most desirable (sheltered, cost effective, convenient access) 
location, in compliance with the Lake Protection Act. The record 
shows that the adjoining property owner's littoral rights will 
not be adversely affected. 
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VIII.IF IDAHO CODE § 58-1306 APPLIES, THE DEPARTMENT MIS-APPLIED 
THE PUBLIC TRUST DOCTRINE OR "VALUES" 
In the denials of both the replacement application No. 219B 
and the dock and buoy application No. 219C, the Department 
described applying the "public trust doctrine" (219B Record, P. 
66) and "public trust values" (219C Record, P. 50-51). The 
Department goes so far as to require an applicant to show for a 
review pursuant to Idaho Code § 58-1306, that the encroachments 
have "clear environmental, economic, or social benefit to the 
public and it is consistent with the public trust doctrine in 
accordance with Section 030.02 of IDAPA 20.03.04" (219B Record, P. 
66) and that the encroachments "do not have any detrimental 
effects upon adjacent real property and public trust values ... " 
(219C Record, P. 50). 
The provisions of the Idaho Administrative Code ("IDAPA") 
20.03.04.030.02 adopted specifically require consistency with the 
public trust doctrine. IDAPA 20.03.04.010.30, adopting a 
definition in March 19, 1999, provides as follows: "Public Trust 
Doctrine. The duty of the State to its people to ensure that the 
use of public trust resources is consistent with identified public 
trust values. This common law doctrine has been interpreted by 
decisions of the Idaho Appellate Courts and is codified at Title 
58, Chapter 12, and Idaho Code." The first sentence of the IDAPA 
20.03.04.010.30 provision is directly contrary the decisions of 
the Idaho Appellate Courts and directly contrary to the 
legislative action in 1996 adopting Title 58, Chapter 12, Idaho 
Code, regarding littoral rights and regarding the public trust 
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doctrine. Specifically, the Public Trust Doctrine applies to the 
disposition of the publicly held title to the beds of navigable 
waters. 
The Idaho legislature, consistent with the case law, provided 
clarification in 1996 by adopting Idaho Code 58-1203 setting forth 
limitations, as follows: 
§ 58-1203. Limitations to the application of the public trust 
doctrine 
(1) The public trust doctrine as it is applied in the state 
of Idaho is solely a limitation on the power of the state to 
alienate or encumber the title to the beds of navigable 
waters as defined in this chapter. The state boards of land 
commissioners may approve modify or reject all activities 
involving the alienation or encumbrance of the beds of 
navigable waters in accordance with the public trust 
doctrine. 
(2) The public trust doctrine shall not be applied to any 
purpose other than as provided in this chapter. Specifically, 
but without limitation, the public trust doctrine shall not 
apply to: 
(a) The management or disposition of lands held for the 
benefit of the endowed institutions as set forth in article 
IX of the constitution of the state of Idaho; 
(b) The appropriation or use of water, or the granting, 
transfer, administration, or adjudication of water or water 
rights as provided for in article XV of the constitution of 
the state of Idaho and title 42, Idaho Code, or any other 
procedure or law applicable to water rights in the state of 
Idaho; or 
(c) The protection or exercise of private property rights 
within the state of Idaho. 
(3) Nothing in this chapter shall be construed as a 
limitation on the power of the state to authorize public or 
private use, encumbrance or alienation of the title to the 
beds of navigable waters held in public trust pursuant to 
this chapter for such purposes as navigation, commerce, 
recreation, agriculture, mining, forestry, or other uses, if, 
in the judgment of the state board of land commissioners, the 
grant for such use is made in accordance with the statutes 
and constitution of the state of Idaho. 
(4) Nothing in this chapter shall be construed as repealing, 
limiting, or otherwise altering any statutory or 
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constitutional provision of the state of Idaho including, but 
not limited to: title 42, Idaho Code, concerning the 
appropriation, transfer and use of the waters of Idaho; title 
36, Idaho Code, concerning the regulation and management of 
fish and game and the right of public access on navigable 
waters; title 58, Idaho Code, relating to state lands and 
navigational encroachments; or chapter 43, title 67, Idaho 
Code, concerning the appropriation of waters in trust by the 
state of Idaho. 
Specifically, Idaho Code § 58-1203(3) and (4) make it clear 
that encroachment permits are to be issued pursuant to Idaho Code 
§ 58-1301 et seq., and not by a limitation based upon the Public 
Trust Doctrine or Public Trust "Values." Specifically, if Idaho 
Code § 58-1306 is applied to the Kaseburgs' applications, the 
provisions of Idaho Code § 58-1301 are balanced by Idaho Code § 
58-1306(e) of the Lake Protection Act controls, which provides: 
(e) In recognition of continuing private property ownership 
of lands lying between the natural or ordinary high water 
mark and the artificial high water mark, the board shall 
consider unreasonable adverse effect upon adjacent property 
and undue interference with navigation the most important 
factors to be considered in granting or denying an 
application for a nonnavigational encroachment, a commercial 
navigational encroachment, or a community navigational 
encroachment not extending below the natural or ordinary 
high water mark. If no objections have been filed to the 
application and no hearing has been requested or ordered by 
the board, or, if upon reconsideration of a decision 
disallowing a permit, or following a hearing, the board 
determines that the benefits, whether public or private, to 
be derived from allowing such encroachment exceed its 
detrimental effects, it shall grant the permit. As a 
condition of the permit, the board may require a lease or 
easement for use of any part of the state owned bed of the 
lake. 
As set forth therein, the benefits, whether public or private, 
must be weighed against the detrimental effects. It is an error 
to apply a standard that there must not be any detrimental effect, 
when the standard is to compare and weigh both the benefits, 
public or private, and the detriments, public or private. IDAPA 
20.03.04.030.02 and 20.03.04.010.30 are directly contrary to the 
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statutory provisions adopted by the legislature and contrary to 
case law on the Public Trust Doctrine and on littoral rights. 
As set forth above, the Kaseburgs assert that the repair 
application and the dock and buoy application each are 
navigational encroachments, not extending beyond the line of 
navigability, and as such are to be reviewed pursuant to the Lake 
Protection Act provisions of Idaho Code § 58-1305. The Kaseburgs' 
littoral rights to access the deep waters of Lake Pend Oreille 
require such a processing pursuant to Idaho Code § 58-1305, but 
even if processed pursuant to Idaho Code § 58-1306, those rights 
must be considered and the applications granted. 
IX. THE DEPARTMENT'S CRITIQUE OF THE DISTRICT COURT'S STATUTORY 
INTERPRETATION IS MISPLACED 
The State's Appellants' Brief asserts that "[t]he central 
issue in the instant appeal concerns the interpretation of Idaho 
Code § 58-1302 (h) ... " Appellants' Brief, P. 9-10. Although the 
District Court's decision turned on the statutory interpretation 
of the definition of "Encroachments in aid of navigation," the 
District Court's decision was not limited to just that point. The 
central issues in this matter are the Kaseburgs' littoral rights. 
The State devotes most of the Appellants' Brief on the portion of 
the District Court's decision dealing with the term "piling" and 
almost ignores the remainder of the District Court's decision. 
The Appellant's Brief includes dictionary definitions for 
"piling" and by footnote 6 on page 12 asserts that "IDL has 
defined 'piling' the same as the dictionary definition .... " 
Neither the Department nor the Legislature defined "piling" by 
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using the dictionary definitions cited. The Appellants' Brief 
does in footnote 6 include the IDAPA definition of "piling" from 
IDAPA 20.03.04.010.027 of "[a] metal, concrete, plastic, or wood 
post that is placed into the lakebed and used to secure floating 
docks and other structures." This acknowledges that pilings as 
identified by the Legislature do apply to encroachments in aid of 
navigation (whether floating docks or other structures). IDAPA 
20.03.04.010.31 definitions includes "Pylon" as "[a] metal, 
concrete, or wood post that is placed into the lakebed and used to 
support fixed piers." There does not appear to be a definition of 
"pier" in the IDAPA provisions. In addition, the IDAPA 
20.03.04.010.15 definition of "Encroachments in Aid of Navigation" 
while it includes "pilings" does not include pylon in its 
definition, which is as follows: 
"Encroachments in Aid of Navigation". Includes docks, piers, 
jet ski and boat lifts, buoys, pilings, breakwaters, boat 
ramps, channels or basins, and other facilities used to 
support water craft and moorage on, in, or above the beds or 
waters of a navigable lake. The term "encroachments in aid 
of navigation" may be used interchangeably herein with the 
term "navigational encroachments." 
The statutory definitions used by the legislature, the IDAPA 
regulation definitions, and the common use of the term "piling" 
each support a finding or conclusion that the Kaseburgs' pilings 
(including groups of 3 piling together) are encroachments in aid 
of navigation. 
The proper analysis for the interpretation of a statute by a 
Court was set forth by the Idaho Supreme Court in Kootenai Hosp. 
Dist. v. Bonner County Bd. of Comlrs, 149 Idaho 290, 293, 233 
P.3d 1212, 1215 (Idaho, 2010) as follows: 
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[ ... JThis Court freely reviews the interpretation of a 
statute and its application to the facts. St. Luke's Reg'l 
Med. Ctr., Ltd. v. Bd. of Comm'rs of Ada County, 146 Idaho 
753, 755, 203 P.3d 683, 685 (2009). "If it is necessary for 
this Court to interpret a statute, the Court will attempt to 
ascertain legislative intent, and in construing a statute, 
may examine the language used, the reasonableness of the 
proposed interpretations, and the policy behind the 
statute." Id. If the statutory language is unambiguous, the 
legislature's clearly expressed intent must be given effect, 
and we will not consider the rules of statutory 
interpretation. Id. Thus, the plain meaning of a statute 
will prevail unless the clearly expressed legislative intent 
is contrary to the plain meaning or unless the plain meaning 
leads to absurd results. Id. When a statute is ambiguous, 
the determination of the meaning of the statute and its 
application is a matter of law over which this Court 
exercises free review. Id. 
The analysis was also explained by the Idaho Supreme Court 
in Callies v. O'Neal, 147 Idaho 841, 847, 216 P.3d 130, 
136 (Idaho, 2009), as follows: 
The interpretation and application of a statute are pure 
questions of law over which this Court exercises free 
review. Roeder Holdings, L.L.C. v. Bd. of Equalization of 
Ada County, 136 Idaho 809, 812, 41 P.3d 237, 240 (2001), 
abrogated on other grounds by Ada County Bd. of Equalization 
v. Highlands, Inc., 141 Idaho 202, 108 P.3d 349 (2005). When 
interpreting a legislative enactment, our primary objective 
is to derive the Legislature's intent in enacting the 
statute. Hayden Lake Fire Prot. Dist. v. ~corn, 141 Idaho 
307, 312, 109 P.3d 161, 166 (2005). Thus, statutory 
interpretation begins with the literal language of the 
statute. Id. If the statutory language is unambiguous, we 
need not engage in statutory construction and are free to 
apply the statute's plain meaning. Id. On the other hand, if 
the statutory language is ambiguous, we must examine the 
proffered interpretations "and consider the 'context in 
which [the] language is used, the evils to be remedied and 
the objects in view.' " Id. (quoting Ada County v. Gibson, 
126 Idaho 854, 857, 893 P.2d 801, 804 (Ct.App.1995». A 
statute will only be regarded as ambiguous when reasonable 
minds might differ as to its interpretation. Id. 
In enacting legislation, the Legislature is deemed to have 
full knowledge of existing judicial decisions. C. Forsman 
Real Estate Co. v. Hatch, 97 Idaho 511, 515, 547 p.2d 1116, 
1120 (1976). As such, when interpreting a statute, this 
Court presumes the Legislature did not intend to change the 
common law unless the language of the statute clearly 
indicates otherwise. Thomson v. City of Lewiston, 137 Idaho 
473, 478, 50 P.3d 488, 493 (2002). Generally, this same rule 
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applies in determining whether the Legislature intended to 
repeal an existing statute. See State v. Davidson, 78 Idaho 
553, 559, 309 P.2d 211, 215 (1957). In some instances, 
however, the Legislature may repeal a statute by 
implication. See State v. Roderick, 85 Idaho 80, 83-84, 375 
P.2d 1005, 1006-07 (1962). Repeal by implication occurs when 
"two statutes are inconsistent and irreconcilable." Id. at 
83, 375 P.2d at 1006. Courts disfavor repeal by implication 
and, therefore, attempt to interpret seemingly conflicting 
statutes in a manner that gives effect to both provisions. 
Id. at 84, 375 P.2d at 1007; Davidson, 78 Idaho at 559, 309 
P.2d at 215. "Where two statutes, governing the same 
subject, can be reconciled and construed so as to give 
effect to both, no repeal occurs, and it is the duty of the 
courts to so construe them." Roderick, 85 Idaho at 84, 375 
P.2d at 1007. 
To summarize, statutory construction rules only apply if the 
legislature used language that is ambiguous. As set forth in 
State v. Rhode, 133 Idaho 459, 462, 988 P.2d 685, 688 (Idaho, 
1999) the Idaho Supreme Court held: 
Where the language of a statute is plain and unambiguous, 
this Court must give effect to the statute as written, 
without engaging in statutory construction. State v. McCoy, 
128 Idaho 362, 365, 913 P.2d 578, 581 (1996). Unless the 
result is palpably absurd, this Court assumes that the 
legislature meant what is clearly stated in the statute. 
~~~er v. State, 110 Idaho 298, 299, 715 P.2d 968, 969 
(1986) . 
Finally, regarding an administrative rule, the Idaho Court 
of Appeals in State v. Perkins, 135 Idaho 17, 22, 13 P.3d 344, 
349 (Idaho App., 2000) recited that "[a]n administrative rule 
that is inconsistent with a statute that it purports to implement 
is ineffective to the extent of such inconsistency. K Mart Co~. 
v. Idaho State Tax Comm'n, 111 Idaho 719, 722, 727 P.2d 1147, 
1150 (1986)." 
In the present matter, the Appellants appear to argue that 
the statutory language is ambiguous when read in conjunction with 
the entire Lake Protection Act, and/or the Department's 
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administrative rules and definitions and/or dictionary 
definitions. The Department believes its rules aid in or control 
the interpretation. Piling and/or the use of piling are by 
statute an encroachment in aid of navigation. The statutory 
provision is unambiguous. The statutory provision does not lead 
to absurd or even inconsistent result when applied, and the 
Department's rules are ineffective to the extent of any 
inconsistency with the statute the rules purport to implement. 
x. THE KASEBURGS ARE ENTITLED TO RECOVER ATTORNEY FEES AND COSTS 
Pursuant to Idaho Code § 12-117, the Idaho Rules of Civil 
Procedure, and Idaho Appellate Rules 40 and 41, the Kaseburgs are 
entitled to recover attorney fees and costs in this action, 
whether before the Department, before the District Court, or upon 
this appeal. Idaho Code § 12-117, "Attorney's fees, witness fees 
and expenses awarded in certain instances," following the recent 
Idaho Supreme Court decisions and legislative amendments, 
currently (effective March 27, 2012) provides as follows: 
(1) Unless otherwise provided by statute, in any proceeding 
involving as adverse parties a state agency or a political 
subdivision and a person, the state agency, political 
subdivision or the court hearing the proceeding, including 
on appeal, shall award the prevailing party reasonable 
attorney's fees, witness fees and other reasonable expenses, 
if it finds that the nonprevailing party acted without a 
reasonable basis in fact or law. 
(2) If a party to a proceeding prevails on a portion of the 
case, and the state agency or political subdivision or the 
court hearing the proceeding, including on appeal, finds 
that the nonprevailing party acted without a reasonable 
basis in fact or law with respect to that portion of the 
case, it shall award the partially prevailing party 
reasonable attorney's fees, witness fees and other 
reasonable expenses with respect to that portion of the case 
on which it prevailed. 
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(3) Expenses awarded against a state agency or political 
subdivision pursuant to this section shall be paid from 
funds in the regular operating budget of the state agency or 
political subdivision. If sufficient funds are not available 
in the budget of the state agency, the expenses shall be 
considered a claim governed by the provisions of section 67-
2018, Idaho Code. If sufficient funds are not available in 
the budget of the political subdivision, the expenses shall 
be considered a claim pursuant to chapter 9, title 6, Idaho 
Code. Every state agency or political subdivision against 
which litigation expenses have been awarded under this act 
shall, at the time of submission of its proposed budget, 
submit a report to the governmental body which appropriates 
its funds in which the amount of expenses awarded and paid 
under this act during the fiscal year is stated. 
(4) In any civil judicial proceeding involving as adverse 
parties a governmental entity and another governmental 
entity, the court shall award the prevailing party 
reasonable attorney's fees, witness fees and other 
reasonable expenses. For purposes of this sub-section, 
"governmental entity" means any state agency or political 
subdivision. 
(5) For purposes of this section: 
(a) "Person" means any individual, partnership, limited 
liability partnership, corporation, limited liability 
company, association or any other private organization; 
(b) "Political subdivision" means a city, a county, any 
taxing district or a health district; 
(c) "Proceeding" means any administrative proceeding, 
administrative judicial proceeding, civil judicial 
proceeding or petition for judicial review or any appeal 
from any administrative proceeding, administrative judicial 
proceeding, civil judicial proceeding or petition for 
judicial review. 
(d) "State agency" means any agency as defined in section 
67-5201, Idaho Code. 
(6) If the amount pleaded in an action by a person is 
twenty-five thousand dollars ($25,000) or less, the person 
must satisfy the requirements of section 12-120, Idaho Code, 
as well as the requirements of this section before he or she 
may recover attorney's fees, witness fees or expenses 
pursuant to this section. 
Appeals from agency action to the District Court are 
governed by I.R.C.P. 84. Appeals from the District Court are 
governed by I.A.R. 41. Attorney fee statutes, such as Idaho Code 
§ 12-117 are applicable on appeal to the District Court and on 
appeal from the District Court. The procedure for determining 
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the amount of such fees on this appeal is governed by Idaho 
Appellate Rules 35 and 41. 
The District Court initially awarded attorney fees in its 
Decision On Appeal (R. p. 99) and Amended Decision On Appeal (R. 
p. 120) and found and concluded under the then existing 
provisions of Idaho Code § 12-117 and the then appellate 
decisions, that 
The Department did not recognize the Kaseburgs littoral 
rights as they related to accessibility to Lake Pend Oreille 
at low water and did not apply the statutory definition of 
the "line of navigability." The Department also ignored the 
statutory definition that pilings are by law "encroachments 
in aid of navigation" and demanded an additional filing fee 
when there was no legal basis to do so. Further, there are 
no grounds to interpret the applicable statutes in a manner 
so as to conclude that the pilings would fit under the 
definition of Idaho Code § 58-1302(i) as being "non-
navigational encroachments." 
Because there is no basis in law or fact for the 
Department's conclusions, attorney's fees are awarded to the 
Kaseburgs to discourage the [S]tate from acting in such a 
fashion in the future and to allow recovery for the 
unjustified financial burden place on the Kaseburgs. 
R. p. 138. 
Following the intervening appellate decisions, including 
Smith v. Washington County, 150 Idaho 388, 247 P.3d 615 (2010), 
the District Court in its Decision On Rehearing (R. p. 190) 
vacated the award of attorney fees based upon the lack of ability 
to award attorney fees, not on the substantive decision that if 
able to be awarded under Idaho Code § 12-117, that an award was 
reasonable and appropriate. Subsequent to the Decision On 
Rehearing, the legislature has amended Idaho Code § 12-117 in the 
2012 session, effective March 27, 2012 by Senate Bill 1332, to 
make clear its applicability to this matter, at all levels of the 
proceedings. An award of attorney fees and costs to the 
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Respondents is appropriate. 
The application of the attorney fees statute (as previously 
enacted and interpreted) was explained in the decision of the 
Idaho Supreme Court in In re Estate of Kaminsky , 141 Idaho 436, 
439, 111 P.3d 121, 124 (Idaho, 2005), as follows: 
Idaho Code § 12-117, which governs the award of 
attorney fees in proceedings between persons and state 
agencies, provides: 
Unless otherwise provided by statute, in any 
administrative or civil judicial proceeding involving 
as adverse parties a state agency, a city, a county or 
other taxing district and a person, the court sha~~ 
award the prevailing party reasonable attorney's fees, 
witness fees and reasonable expenses, if the court 
finds that the party against whom the judgment is 
rendered acted without a reasonable basis in fact or 
law. 
(Emphasis added). Idaho Code § 12-117 is not a discretionary 
statute. It provides that the court sha~~ award attorney 
fees upon a finding that the state agency did not act with a 
reasonable basis in fact or law. Idaho Dept. o£ Law 
En£orcement v. K~uss, 125 Idaho 682, 685, 873 P.2d 1336, 
1339 (1994). The policy behind I.C. § 12-117 is: "1) to 
serve as a deterrent to groundless or arbitrary agency 
action; and 2) to provide a remedy for persons who have 
borne unfair and unjustified financial burdens defending 
against groundless charges or attempting to correct mistakes 
agencies never should ha[ve] made." Id., (quoting Bogner v. 
State Dep't o£ Revenue & Taxation, 107 Idaho 854, 859, 693 
P.2d 1056, 1061 (1984». 
The standard of review of the District Court's award under 
Idaho Code § 12-117 is for an abuse of discretion, which was 
announced recently in City of Osburn v. Randel, No. 37965-2012, 
Idaho , 2012 WL 1434339 (Idaho Apr. 26, 2012) at page 2, 
as follows: 
This Court has considered and applied several different 
standards of review when considering appeals from a 
district court's decisions applying I.C. § 12-117. See 
Rincover v. State, Dep't o£ Fin., 132 Idaho 547, 548-
49, 976 P.2d 473, 474-75 (1999) (explaining that the 
Court has variously applied an abuse of discretion 
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standard, a clearly erroneous standard, and a de novo 
standard in I.C. § 12-117 cases). In Rincover, the 
Court settled on the de novo or free review standard. 
Id. at 549, 976 P.2d at 475. We subsequently applied 
the free review standard in the cases where we 
considered the district courts' application of I.C. § 
12-117. 
However, in Ha~vorson v. N. Latah Cnty. Highway Dist., 
151 Idaho 196, 254 P.3d 497 (2011), we took a different 
tack. There, we reviewed the district court's fee award 
for abuse of discretion. Id. at 208, 254 P.3d at 509. 
That approach is preferable to a de novo review 
because: (1) the Legislature specifically provided that 
the court shall award Section 12-117 attorney fees "if 
it finds" the nonprevailing party acted without 
reasonable basis in fact or law, indicating the 
determinative finding was to be made by the trial 
court; and (2) Section 12-117 speaks in terms of the 
"reasonableness" of the losing party's actions, which 
implies a measure of objectivity, and which is properly 
left to the district court's reasoned judgment. We 
review decisions applying other attorney statutes for 
an abuse of discretion, see, e.g., Tay~or v. McNicho~s, 
149 Idaho 826, 848, 243 P.3d 642, 664 (2010) (reviewing 
an award under I.C. § 12-121), and we now make clear 
that I.C. § 12-117 is subject to the same standard. Our 
prior holdings to the contrary in Rincover and its 
progeny are hereby overruled in this respect.3 We 
therefore review the district court's decision denying 
the Randels' fee request for an abuse of discretion. 
In this proceeding, the State of Idaho failed to properly 
recognize the Kaseburgs' littoral rights afforded the existing 
encroachments, duly noticed and transferred, and failed to 
properly afford the review and decision on the proposed dock and 
buoy, to access the deep waters of Lake Pend Oreille below or 
waterward of the low water mark. The position that the State 
through the Department does not have to allow access beyond an 
artificial 55' length during only 2 months of the year is without 
a reasonable basis in law or fact, and is directly contrary to 
law and fact. The District Court did not abuse its discretion in 
initially awarding attorney fees to the Kaseburgs pursuant to 
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I.C. § 12-117. Attorney fees should be awarded to the Kaseburgs 
to discourage such action and to allow recovery for the 
unjustified financial burden placed on the Kaseburgs to exercise 
and enjoy their valuable littoral rights. 
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CONCLUSION 
The decisions by the Department to deny the Kaseburgs' 
application No. 219B for replacement of the existing permitted 
encroachments and the Kaseburgs' application No. 219C for a 
moveable dock and buoy were each made in error, as set forth 
above, and were not supported by fact or law, and should remain 
vacated. Each application is independent of the other, and each 
independent denial is subject to being vacated or reversed on its 
own merits. The Kaseburgs are entitled to an award of reasonable 
attorney fees incurred in this appeal to the District Court 
pursuant to Idaho Code § 12-117 and are entitled to an award of 
costs. 
In conclusion, the decisions to deny the Kaseburgs' 
application No. 219B for replacement of the existing permitted 
encroachments and to deny the application No. 219C for a moveable 
dock and buoy were made so as to prejudice the Kaseburgs' 
substantial rights. The State of Idaho seeks to disregard 
grandfathered encroachments that are permitted, ignore the 
shallow water in this location, impose an arbitrary 55 foot 
length limit, and restrict access and the right to wharf out for 
the vast majority of the year (10 out of 12 months). The 
decisions of the State of Idaho should not stand. Even without 
the existing encroachments, the Kaseburgs' littoral rights 
require the access to deep water of Lake Pend Oreille below or 
waterward of the ordinary low water mark, which is well beyond 55 
feet from the artificial high water mark on Lake Pend Oreille. 
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RESPECTFULLY SUBMITTED this 
fI--1 day of June, 2012. 
Attorney 
KASEBURG 
CERTIFICATE OF SERVICE 
I hereby certify that on this l1f-day of June, 2012, two 
(2) true and correct copies of the foregoing, were served by 
deposit in the U.S. Mail, postage prepaid, and were addressed to: 
Steven J. Schuster 
Idaho Department of Lands 
Deputy Attorney General 
P.O. Box 83720 
Boise, Idaho 83720-0010 
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